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1. Were the Defendants’ rights to a 
fair trial prejudiced by the substitution of alter- 
nate jurors? 

2. Was the Government's application in 


support of the wire-tap orders sufficiently detailed? 


PRELIMINARY STATEMENT 


This is an Appeal from a judgment of 
conviction in the United States District Court for the 
Western District of New York (Elfvin, District Judge), 
entered October 12, 1976, convicting the Defendants of 
conspiracy to commit offenses against the United States 
by conducting, financing, managing, supervising, dir- 
ecting and owning an illegal gambling busir. *% and the 


substantive offense of conducting such gambling 


business, in violation of 18 U.S.C., Section 371 and 


18 U.S.C., Section 1955. 


STATEMENT OF FACTS 


On January 7, 1976, an Indictment was 
filed in the Western District of New York charging five 
defendants with Operating an Illegal Gambling Business 

- (18 U.S.C. §1955) and Conspiracy to Operate an Illegal 
Gambling Business (18 U.S.C. §371). An investigation of 
the alleged Illegal Gambling Business began in June of 
1975 when the Federal Bureau of Investigation developed 
information, through the use of informants, concerning 
the operation of what came to be referred to as the 


“Joseph Lombardo Sports - Bookmaking Business." 


During the course of the investigation 
the FBI continued to accumulate and use informant 
information. The FBI also conducted physical surveil- 
lance. Thereafter, on October 31, 1975, application was 
made to the Honorable John T. Elfvin, Judge of the 


Unites States District Court for the Western District 


of New York for orders authorizing wire-taps for two 


telephones located at 291 Palmdale Drive, Amherst, 
New York, and for the installation of pen-register 
devices for the same telephones. The applications 
were granted and the telephone taps and pen-registers 
were installed. Thereafter; on December 1, 1975, 

an application was again made to Judge Elfvin, based 
in part upon information gathered as a result of 

the October 3lst orders, for a continuation of the 
October 3lst orders, and for wire-tap and pen- 
register orders for telephones located at Three Windham 
Court, Amherst, New York. Evidence gathered as a 


result of all orders was admitted at trial. 


Trial began on August 17, 1976, and 
during voir dire one of the jurors, Mr. Mason, indicated 
that he had vacation plans for August 27. Previously, 
another juror, Mr. Gardner, had advised the Court of 


a business commitment on September 7, 1976. Despite 


this information, the jurors were allowed to sit, 
and the selection of two alternate jurors began. These 
jurors were promised that they would be relieved of 


service if their plans could not be modified. 


Alternate Juror Number Two, Mr. Fox, 
informed the Court and counsel that he was in training 
as an Internal Revenue Agent and that as part of his 
duties he dealt directly with the interception and 
recording of taxpayers' conversations. At this 
point the defense challenged Mr. Fox for cause. This 
challenge was denied and because there were no more 
peremptory challenges available to the defense, counsel 


were forced to accept Mr. Fox. 


On August 27, 1976, mid-way through the 
trial, the juror who had advised the Court during voir 
dire of vacation plans, informed the Court that his 
plans could not be changed, and he was then relieved 


from the jury. Thereafter, on September 3, 1976, 4 


Re 
& 


second trial juror, Mr. Gardner, asked the Court to 

be relieved from further service by reason of a business 
engagement, which engagement, as stated above, was 
known by the Court to exist at the outset of the 


trial. The Court, at this time, gave Mr. Gardner the 


option of returning or not returning on September 7, 


1976. Mr. Gardner did not return on Septeroer 7, 2976, 


and accordingly, Mr. Fox was seated. 


POINT |= 


THE APPLICATIONS FOR WIRE-TAP 
AND PEN-REGISTER WERE INADE- 
QUATE AS A MATTER OF LAW. 


For a court to issue an order author- 


izing the interception of a wire or oral communication, 


the application must be in writing upon oath or 


affirmation. The application must include the infor- 
mation specified in 18 U.S.C. §2518(1), subsection (c) 
of which requires that the application contain, 
among other things: 

"a full and complete statement 

as to whether or not other in- 

vestigative procedures have been 

tried and failed or why they 

reasonably appear to be unlikely 

to succeed if tried or to be too 

dangerous." 

In order for the wire-tap to be law- 


fully authorized, there must be compliance with all of 


the requirements of 18 U.S.C. §2518, and where any of 


the statutory requirements are unsatisfiea, the inter- 
cepted communications must be suppressed. United States 
v. Giordano, 416 U.S. 505 (1974). In Giordano the 


Supreme Court said at page 515: 


"Congress legislated in consider- 

able detail in providing for appli- 
cations and orders authorizing 
wire-tapping and evinced the clear 
intent to make doubly sure that the 
statutory authority be used with 
restraint and only where the circum- 
stances warrant the surreptitious 
interception of wire and oral communi- 
cations. These procedures were not 

to be routinely employed as the 
initial step in criminal investigation. 
Rather, the applicant must state and 
the Court must find that normal in- 
vestigative procedures have been 
tried and failed or reasonably 

appear to be unlikely to succeed if 
tried or to be too dangerous.” 


The only allegation contained in the 


October 31, 1976, application, other than "boiler plate" 


language, is on page 22 of the application, where it is 


stated: 


"Sources One and Two have both 
stated that they will not testify 
as to the information they pro- 
vided." 


In United States v. Steinberg, 525 F. 2d 


1126 (2nd Cir. 1975), where this Court was concerned 
with the minimum standards for compliance with the 
statute, the application stated, as justification for 
a wire-tap warrant for an alleged narcotics dealer, 
that covert access could not be developed because 
narcotics dealers are usually wary of surveillance, 
very rarely keep records, deal with only a few trusted 
individuals and isolate themselves from other individuals 
in the distribution organization. The court, in dis- 
cussing the sufficiency of these allegations, stated 
at page 1130: 

"While the Government will be 

well advised in the future to 

include a more detailed factual 

statement indicating the inade- 


quacy of other investigative 
techniques, the affidavit herein 


did contain enough data to 

permit the authorizing judge 

reasonably to conclude that 

other means would be unlikely 

to succeed in revealing the 

scope of Steinberg's operation 

and his sources of supplies." 

Several other courts of appeals have 
ruled upon what constitutes compliance with 18 U.S.C. 
§2518(c). These include the inability to identify the 
scope of the operation or the identities of the persons 
involved, United States v. Mateja, 541 F. 2d 741 (8th 
Cir. 1977) and United States v. Woods, 544 F. 2d 242 


(6th Cir. 1976); where the informant could not give 


extensive information, United States v. Schwartz, 535 F. 


2d 160 (2nd Cir. 1976); and where the target of the 
investigation was suspicious of strangers, physical 
surveillance would be difficult and potentially danger- 
ous, and an increased frequency of contacts with the 
undercover ageit would have disclosed his undercover 
role. In re Dunn, 507 F. 24 19S (lst Cir. 1974). No 
court, it is submitted, has approved the mere assertion 


of an allegation as that contained in this case. 


In the instant case, the reason for the 
absence of the necessary factual allegations to 
support the "boiler plate" language in the application 
for the wire-tap order is obvious from the application 


itself. That is, the Federal Bureau of Investigation 


had successfully been conducting an investigation of 


the "Joseph Lombardo Sports - Bookmaking Business" 

for approximately four months pricr to the date of the 
application for the wire-tap order. During the course 
of the investigation the FBI was able to determine 
precisely four of five principals who were indicted, 
and the "nick-name" of the fifth. The thirty-two page 
affidavit accompanying the application details, with 
considerable specificity, physical surveillances, 
record checks and conversations with informants and 


secondary sources. 


Aside from the "boiler plate" assertions 
contained in the application, the only factual reason 
presented to the judge to explain why normal investi- 
gative procedures were not possible, is the alleged 


reluctance of informants to testify. The judge was 


never informed as to the basis of the informant's 
reluctance, nor whether or not any actions could be 
taken to remove the informant's reluctance. No facts 
were presented as to whether the reluctance could be 
removed by a grant of immunity or by prosecutorial 


or judicial leniency toward the informer. 


It must also be noted that the "boiler 


Plate" assertions concerning the inarility to continue 


the investigation made in the applications are not 
accurate. Prior to making the application normal 
investigative techniques were utilized. As previously 
noted, these normal investigative techniques disclosed 
four of the five principals of the "Joseph Lombardo 
Sports - Bookmaking Business," the location of the 
business, the telephone numbers of the business and 
the possible identity of the fifth, and last member of 
the organization. It is obvious that this last member 


of the "business" could have been determined by normal 


investigative techniques. Once Jonald DiCarlo was 
identified, he could have led the agents to Three 
Windham Court and this would have further led to the 


discovery of Mr. Owczarzak. 


Notice should also be taken that the 
FBI failed to disclose in their affidavit prior sur- 
veillance contact with Mr. Owczarzak (Appendix 84 - 87), 
thereby demonstrating that, in fact, the telephone 
wire-taps were unnecessary to determine the identity 
of all of the defendants. It is submitted chat in 
making the applications for the wire-tap oré-rs these 
pertinent facts were intentionally omitted in an 
attempt to mislead the judge into the conclusion that 
the extraordinary investigative technique of telephone 
wire-taps was necessary to continue the investigation. 
It is further submitted that, even taking into con- 
sideration this omission, the upplications failed to 


properly demonstrate the need for telephone wire-taps 


pursuant to 18 U.S.C. §2518(c) and, accordingly, the use 


of the fruits of the wire-taps and pen-register evidence 


should have been suppressed. 


POINT II 


THE COURT, BY NOT EXCUSING TWO 
JURORS WHO WOULD BE UNABLE TO 
HEAR THE FULL TRIAL, AND, BY NOT 
EXCUSING ALTERNATE JUROR NUMBER 
TWO, EFFECTIVELY DENIED THE DE- 
FENDANT A FAIR TRIAL BY A JURY OF 
TWELVE SELECTED BY HIM. 


Rule 24 of the Federal Rules of Criminal 
Procedure allows defendants ten peremptory challenges 
where the possible sentence of the Court can exceed 
one year; the Court can allow defendants additional 
challenges if the situation so warrants. While the 
right to peremptorily challenge is not a right guar- 
anteed py the Constitution, it is an important statutory 
right which helps to assure a defendant that his case 


will be heard by a feir, impartial jury. The Fifth 


Circuit Court of Appeals in United States v. Sams, 


470 F. 2a 751 (5th Cir. 1972), stated that any system 


of empanelling jurors which denies the defendant 


a full, unrestricted use of the peremptory challenges 
to which he is entitled should be condemned. In the 
case cited, the Court reversed the conviction of the 
defendant because his counsel inadvertently waived 


challenges to which the defendant was entitled. 


It is important to note that in the 
present case the Court was aware from the outset of 
jury selection that two of the jurors who had been 
sworn would not be able to serve throughout the trial 
(Appendix 72 - 74). Accordingly, the defendants were 
deprived of the opportunity to properly use the 
peremptory challenges to which they were entitled. 
The reason why this is so becomes apparent on 


examination of the method by which defendants determine 


which jurors they will excuse peremptorily. 


In the case at bar, peremptory 
challenges were exercised in "rounds" after twelve 


veniremen were seated and questioned by the Court. 


Accordingly, the defendants, at all times, should have 
the opportunity to consider twelve potential jurors, and 


thereafter, make the determination as to which of the 


twelve potential jurors they will excuse peremptorily. 


However, the defendants were never afforded the 
opportunity to view the potential jury of twelve 

people prior to having to make the decision of which 
jurors were to be excused. It was apparent to the 
Court that Mr. Mason and Mr. Gardner would be unable 

to serve throughout the entire trial. Consequently, 
the defendants were forced to make the decision on whom 
to excuse based upon a panel of only ten jurors. The 
practical effect was that the actual selection of the 
jury was completed only after the two alternate jurors 


were seated. 


As this Court is well aware, the 
decision whether or not to excuse a juror is, from the 
defense's point of view, largely a matter of deter- 


mining what or who is the lesser evil. The defendants 


have a limited number of peremptory challenges which 
are used to eliminate those potential jurors whom 

the defendants feel would be most prejudicial to 

their cause; in short, the defendant should be afforded 
the opportunity of eliminating the "worst" ten jurors. 
In the case at bar, the defendants were denied this 
right because two of the jurors they hac to consider 
should not have been called to sit on this case in 


‘the first instance. 


It is not the defendants' contention that 
the Court in the sole act of excusing the two jurors, 
abused its discretion to such an extent that reversal 


is required. The defendants' contention is that the 


Court committed error in initially allowing the two 


jurors to be sworn, and that this error was consumated, 
or compounded, when both jurors were excused. By 
excusing both jurors, the Court paved the way for 
Alternate Number Two, Mr. Fox, to participate in the 


deliberations and the verdict. 


At the time Mr. Fox was seated as potential 
Alternate Juror Number Two, the defendants had used all 
the peremptory challenges they were allowed. Despite 
the fact that Mr. Fox was employed as an Internal 
Revenue Service Agent who dealt with intercepting and 
recording of taxpayers’ conversations, the Court refused 


to excuse him for cause. 


y 
Cons .deration should also be given to 


the manner in which Mr. Gardner was allowed to excuse 
himself from jury service. While the Court informed 
counsel and the defendants of the problems Mr. Gardner 
was facing, the Court ultimately left it completely up 
to the discretion of the juror as to whether or not he 
would return. In practical effect Mr. Gardner was 


allowed to excuse himself. 


United States v. Bailey, 468 F. 2d 652 
(5th Cir. 1972) sets forth the proposition that absent 
a clear abuse of discretion the trial judge's action in 


dismissing a juror will not be disturbed on appeal. 


Although, taken alone, the excusing of the jurors 
in the instant case may not amount to an abuse of 
discretion, the series of rulings outlined above, taken 


in combination, requires reversal. 


In combining the trial Court's failure 
to excuse the jurors prior to their being sworn anda 
the failure to excuse Alternate Juror Number Two for 
cause, reversible error was committed. The defendants 
were denied their rights to properly exercise the 
peremptory challenges they were given and they were 


then prejudiced by tre seating of a juror who should 


have been excused for cause. Accordingly, where 


there is error committed in the replacing of jurors 
and the defendant thereby demonstrates that he has 
been prejudiced as a result, the conviction should 
be reversed. United States v. Ellenbogen, 365 F. 2d 


92 (2nd Cir. 1966), Cert. Den. 386 U.S. 923 (1967). 


CONCLUSIONS 


The Judgment of Conviction should be 
reversed, the evidence supressed and the Indictment 


dismissed. 


Respectfully submitted, 
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the District Court of the Anite 


For the Western District of New York BER : TON 
ee NOVEMBER L975 SESSION,,,... 
THE UNITED STATES OF ry, +} ie 
IMPANELED NOV. 18, 1975 


ws WR .76 


JOSEPH A. LOMBARDO wen Le U; 

DONALD A. DiCARLO a/k/a "TONY" ae 

RICHARD KELSEY 18 U. 

JACK M. SILVERSTEIN \ 

EDWARD A. OWCZARZAK a/k/a "O-Z" FILED: WA 
COUNT I ' 


ANU 


The Grand Jury charges: 


That continuously throughout the period between 


| Septenber 1, 1975 and December 20, 1975, in the Western District 


of New York and elsewhere, JOSEPH A. LOMBARDO, DONALD A. DiCARLO 
a/k/a "'TONY', RICHARD KELSEY, JACK M. SILVERSTEIN and EDWARD A. 
OWCZARZAK a/k/a "0O-Z", the defendants herein, and o'hers, un- 
lawfully did knowingly conspire, combine and agree together and 
with each other to conduct, finance, manage, supervise, direct and 
own an illegal gambling business in the form of a sports book- 
making operation which violated the provisions of Article 225 

of the Penal Laws of the State of New York, all of which was in 


violation of Section 1955 of Title 18 of the United States Code; 
OVERT ACTS 


And, during the period aforesaid, the said defendants 
and co-conspirators committed, among others, the following overt 
acts in furtherance of the said conspiracy and in order to 
effectuate the object and purpose thereof, to wit: 

(1) On November 2, 1975, the defendant EDWARD A. OWCZARZAK 
a/k/a "O-Z", had a telephone conversation with the defendant RICHARD 
KELSEY over telephone number 716-633-2225, located at Apartment 6, 


291 Palmdale Drive, Amherst, New York, during which the defendant 


EDWARD A. OWCZARZAK, a/k/a “O-Z"; 
(2) On November 7, 1975, the defendant JOSEPH A. LO! 
had a telephone conversation with the defendant RICHARD KELSEY over 


telephone number 116-633-2225 located at Apartment 6, 291 Palmdale 
Drive, Amherst, New York, during which the defendant JOSEPH A. 

had a conversation with the defendant RICHARD KELSEY about matters 
relating to the operation of the aforesaid illegal gambling business; 

(3) On November 8, 1975, the defendant JOSEPH A. LOMBARDO 
had a meeting with the defendant RICHARD KELSEY and with the 
defencant EDWARD A. OWCZARZAK, a/k/a "O-z" she parking lot 
in front of Ferrante's Restaurant, located at the corner of Maple 
and North Forest Roads, Amherst, New York; 

(4) On November 15, 1975, the defendant JACK M. SILVERSTEIN 
accepted an illegal bet on a football game over telephone number 
716-633-2254, located at Apartment 6, 291 Palmdale Drive, Am! 

New York; 
(5) On December 3, 1975, the defendant DONALD A. DiCARLO, 
k/a "TONY" had a telephone conversation with the defendant 


RICHARD KELSEY over telephone number 716-633-2254, located at 


Apartment 6, 291 Palmdale Drive, Amherst, New York, during which 


the defendant DONALD A. DiCARLO, a/k/a "TONY" and the defendant 
RICHARD KELSEY discussed matters relating to the operation of the 
aforesaid illegal gambling business; 

(6) On December 5, 1975, the defendant RICHARD KELSEY 
accepted illegal bets on sporting events over telephone number 
716-633-2225, located at Apartment 6, 291 Palmdale Drive, Amherst, 


New York; 


8, 1975, the defendant JOSEPH A. 


iersation with the defendant RI¢ RD KELSEY 


number 716-633-2225, located at Apartment 6, 


29), Palindale Dr ive, Amherst, New York, during which the 


JOSEPH A. LOMBARDO and the def RICHARD KELSE 


. . , 7 fo 
the operation of » aforesaid illegal 


All of which was in violation of S$ 


Section 371 of 
Title 18 of the United States Code. 


COUNT IL 


AND THE GRAND JURY FURTHER CHARGES: 


That continuously from September 1, 1975 through 


in the Western District of New York and elsewhere 


DiCARLO, a/k/a ''TONY" 


December 20, 1975, 


JOSEPH A. LOMBARDO, DONALD A. » RICHARD KELSEY, 
JACK M. SILVERSTEIN and EDWARD A. OWCZARZAK, a/k/a "O-Z", the 


defendants herein, unlawfully did conduct 


,» finance, manage, supervise, 
direct and own an illegal gambling business in the form of an 
unlawful bookmaking operation involving sporting events which violated 


Article 225 of the Penal Law of the State of New York ind all of 


which was in violation of Section 1955 of Title 18 of the United 
States Code. 


COUNT ITI 


AND THE GRAND JURY FURTHER CHARGES: 


That on or about December 20, 1975, in the Western District 


of New York, JOSEPH A. LOMBARDO unlawfully did destroy certain 


property, namely flash-paper, in order to prevent its seizure, 
before the said property could be seized by Special Agents PETER J. 
SOFIA and JOHN E. GILL, JR., of the Federal Bureau of Investigation, 
who were then and there duly authorized by law to search for and 
seize the said property; 

All of which was in violation of Section 2232 of Title 18 


of the United States Code. 


Rca 1. AEA ns 
United States Attorney 
Western District of New York 


A TRUE BILL: 


Foreman 


PROCEEDINGS RESUMED, PURSUANT TO RECCSS, CO 


(Defendants presant, counsel present, jury 


present.) 


CHARGE OF TRE COURT 
ITZ CCORT Wow, I will try to wake this as brief and 
as succinct as I can. Of necessity, it is ny 


Guty to tell you what all 


the law are that 
Before I do this I will = 
hould bear in mind while I tell you what 


and the attorneys | 


that incluces 

of each of 

triefly to 
facts at one point or another, I don't know if 
I shall, but if I do it is merely to assist 


you in understanding the rules of lew which I 


am going to tell you about. You are not to 


consider any such reference I way rake here 


or that I made during the trial as in any way 


indicative of any verdict that I think you 


H. T. Noel & E. F. hKnisley 


OFFICIAL REPORTERS. U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


shovld render, and alao the fact that I have 
denied motions which have been made from tire 
by defense counsel or by the attorney 
he Government or ruled upon their objec- 
tions to different questions in certain ways, 
is not to be taken as any expression by me 
fects of tha case and, of 
any 3uch opinion Chat I might have, and I 
stress to vou that I have none. Rely wholly 


own rezohlection of what the evidence 


inZlvenced by | 


ané I will so 
Count 1 of th : y “That eontinu-| 
cusly throughout the period between September ‘, 
1275 and December 20, 1975, in the Western 
District of New York -- ard I tell you that 


the Western District of New York comprises 


those seventeen counties which lie in ths 


western end of this state, and those seventeen 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS. VU. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


include Erie County -- in the Western District 
of Now York, and #1 here, Jovepn A, 

Donald A. Dicarlo, Richard Kelsey, J 
Silverstein and Edward A. OCvctarzak, the 
defendants herein, and others, unlawfully ¢id 
knowingly conspire, combine and agree together 


nn4@ with cach othsr to concuct, finance, manage, 


supexvisa, direct and ovn an illegal sardling 


i 
i 


* 


waking 


of th 


whicn 


Sur that it says, 
“and during tha period aforesaid said éefencants 
and co-conspirators committed, among others, 
the Zollowing overt acts in furtherance of 
said couspiracy and in order to effectuate 


the object and purpose thereof, to wit -- and 


| 
| 
there are seven numbered paragraphs, the first 


one, Number 1, "Qn November 2, 1975, the 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS. U. &S. DISTRICT COURT 
WESTERN OISTRICT OF NEW YORK 


dafendant, "dward A, Ovwerzarcak had a 
conversation with the defenceant Richard 

plapnecne 
at Arartmant 6, 291 Palw'sle Crive, Acherst, 
New York, Curing which the Gsafendant Aichard 
Felasy telaphonically relayed sports line 
inforrmaticn to the cafend (ewe A. CvnczarznXe 


on Nover..2 the cefencant 


hone canvereaticon 


with the Richard Kalecy cver tele- 


nt Arartrcont 


* 


on khovemoer 
had a eecetirg with 


a 


ee fancant 
ward A, 
front of Perrante’s Raztnuceant, located at 
the corner of Maple and North Forest Road, 
Amherst, New York. Four, on Novembar 15, 1975, 


the defendant Jack M, Silverstein accepted 


an illegal bet on a football game over telephone 


H. T. Noel & E. F. hKnisl 
BEST COPY AVAILABLE } Orriciatl Ft Resse u. & Prscsscosa SME 
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number 716-633-2254, located in Apartment 
291 Palmdale Drive, Anherst, Yew York. 
five, on Dedember 3, 1975, the dcafendant 
Donald A. Dicerlo had a telephone conversation 
with the dafendant Aicherd Kelsey over tele~- 
located in Apartment 
nharet, Few York, during 
dafendant Poneid A, Sicario and the 
way Giscussed ratters 
the aforecaid 


ct, of: Dac 


iliegal bets on sporting events over 


Joseph A. Loukardo had a telaphone conversation 


- 


with the defendant Richard Melsey over ‘tele~ 


phone number 716-633-2225, located in Apartment 


6, 291 Pmlisdale Drive, Amner | 


| 
| 
} 
| 


| 


s 


during which the éefendant Joseph A. 

and the defendant Richard Felsey discussed 
matters relating to the operation of the 
aforesaid illegal gambling business," And 


then the conclusory paragraph, “All of which 
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lolation 


to hke@ Crde ion 


“” 


"rf two or 


14 one or more 


Oo any ast to effect 


the law of the state in which it 
involves fiva or rore 

sc, rmanege, super- 

33 


» a3 own all or eny part of such 


business, and third, has teen or rermins in 


substantially continuous operation for 


period in excess of thirty days or has 
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revenua of $2069 in any 
| 


cambling businass invelved in| 


or a 
ion involving sporting avents, 


in part) an 22} 


turn to the law 


Gefines bockuaking as 


gambling activity by unlawfully accepting 


we. 


s from members of the public as a business, 


rather than in a casual or personal fashicn, 


upon the outcome of future contingent events, 
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@vancing of gambling activi 


Subsection 4 in this way, 


on advaneas gamsling act 


other then as a p 


ecoencuct which 


arpling ac 


£ 
“ 


* 


is not Linited 


* 


Layer he encages in 
aids in any form of 


cenduct inclucas but 


the 


blishrenat of a particular 


* een 
Wits aa VAt 
Loe 


being used with hi 


gambling activity 


continues or rakes 


ecvences gambling 
ag substantial proprietary 
tive control over premises 


s knevlecéce for purposes oO 


he permits such to occur 


no effort to prevent its 


occurrence or continuation. The Hew York 


lews are not directed against the bettor, bu 


are aimed at those persons involved in the 
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business gavbling, and thus a playe 


heohs. ay aye & 
> eS FOE mas rere 


} 
Gefined term 


promote 


ity is unlawful unless 


a 


by the state law, 


mind that these Gefencants 


are not being charsed and have not been eps 


here with any vicletion of Kew York State law, 


There heve been allusicns to the fact that 


this case ovght not Ee in Federal 


court, and that the Government, the prosecutors 


are trying to make a federal case out of it. 
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federal lew. TI have inetruc? 
you on the New York State law as it pertains 


bockrsaking only because tha fec 


garbling business 


2 ~ar 
TRICSTALMES 


cr Own aFTS WOT 


Steress 


tronize a sambling besiness, but 


to cenduct msans to carry on, and refers to 


beth high level bosses and street level 


s such as wa might have 


| 
| 


e who man telephones. It 
includes all those who participate in the 


operation of a gambling business, regardless 
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wlnoxr their role, and 
labelled collectcr 
exployees, writers 


tors who provide necessa 


asi 


jon of a gansling Lusinesa, and ha can | 


foilowing 


booxwrakers. 


ayott bats can 


* 
4a 


business, it must be shown if ha was an 


intrical part of the bockraking business. 
Evidence that the person accepted occasional 


layoff bets without more is insufficient to 
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find that he ccndvucted an illecal gambling 
Se ne of the listed factors or other) 


evidence that the rersen «as an intrical part) 


. 


of the bockraking oparation is hecessary. 
To finance wrens to rake funds available. 
TO manage means to run it or to have an 


important voice in the direction of the busi- 


} 
} 
| 
| 
| 


| 
ins to control the ac‘ Lt de TO own meens 


to have title 


involved in the end result or coal 
conspiracy, although fewsr than five but at 
least two can ! violate this 


federal law, 


} 


can have various roles and overlapping roles, 
for exazple, the ownership or the direction 
er the supervision or the renagemant or the 


financing or the conduct can be by one person 


| 
| 


er by more than one parson. Also one person 
can have more than one role, such as one can 


own, and/or direct and/or supervise, and/or 


. 
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naga, and/or conduct the activity. If you 


on ovwnsd end directed and 


anayed and 


concucted the act 
contends, ‘ cz mnt violaticn, fron 


. 


of view of nurtoers 


Section 1955, 


end xvenult or 
more persons, 


of Section 371. 


| 
The third elemant of the federal statute 


which prohibits illegal gambling businesses, 


namely, Section 1955, is that the gambling 


H. T. Noel & E. F. Knisley 


OFFICIAL REPO TERS. U. S. DISTRICT COURT 
WESTERN OISTRICT OF NEW YORK 


activity was in substantially continvous 
operation for a period in excess of thirty 
Gays ox had a gro3s revenue of $2000 in any 
one Cay. ho Government is not required to 


prove both of thes2, it is sufficient if the 


Government proves one or thea cther. If you 


| 
| 


sts placed in any Single Cay betwsan 


v 20, 1875 totalled 


| 
} 


NOW, 
er more persons by concerted action to accca- 
plish sere unlawful purpose or to accomplish 


a lawful purpos? by unlawful reans. Thus a 
conspiracy is a kind of pertnership in criminal 
| 
| 
purposes in which each member becones the 


agent of every other member, and the gist of 
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the offense is the cor>ination or agreewant 

to violate or disre:x 

of conduct among ' ears 

they may have associat: jith cach other and 
ether and discussed 


cosion aims and interests, dees not necessarily 


a we, 4 “° arm e es . oF p90 
mencers enter into any exoress zoraal 


mant or that they directly by words spoken or 


conspiracy existed is that the 


in Soma way cr ranner or through sox 


try to accomplish a 


the prosecution to prove that all of the 


corznon and unlawful plan. It is not necessar 
means or methods set forth in the indictnent 


or that all such means or methods were actual 


were agreed upon to carry out the conspiracy 
7 
| 
ry 


used or put into operation, but it is necessa 
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that the evidence establish to your 

tion one or more of the means and 

Gescribed in the indictment was agreed upon 
effort to effect or acconpl 


some object or purpose of the conspiracy, as 


charced 


of the conspizacy, dozs 


mIrser OC conspiracy) 
| 


= ~ aim, Led ’ 
hecony conspiratos Sefore you 


show that the conspiracy 2s 


Gafendant or other person, 
who is claimed to have been a renser, knowingly 
and willfully participated in the unlawful 
plan with the intent to advance or further 


soma cbject or purpose of the conspiracy. 


To participate knowingly and willfully means | 


to participate voluntarily and understandingly, 
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| 
and with a specific intent to do some act which 
| 


the law forbids or with a specific intent to 
the law requires to| 
is to say, to particirate with 
ther to dis 
the law. So if a dsfencant or 
ding of the unlawful character 
intentionally encourages, advises 
for the purpcse of furthering the 
usdartaking or scharro, he ths 


knowing and willful perticipant, a conspirator. 


knowingly and willfully joins an existe 


ing coaspiracy is charged with the sarz 


' 
~ ¢ .t 
a 


~ 
‘and 


Sn eee 
} 
1 


othars 
the me:Sersni é2fenazant or other person 

| 
én a conspiracy must be established by evidence 
as to his own cconduct, by what he, himself, 
said or Gid. The indictment charges a con=- 


spiracy among the named defendants and others 


who are unnamed in the indictment. A person 


cannot conspire with himself, and therefore 


you cannot find any defendant guilty of the 
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ire) 


conspiracy unless you <cind beyond a reasonable 

Coubt that he participated in the conspiracy 
one other parson, whether such 
“2 one of the neared defendants 


urnamed others, If and when it) 


idence that a conspiracy | 


existed, and thnt the cafencants or any one 

of then was one cf the rerbors, then the acts 
kaowingly done and the statenrnts 
kncvcingly mada by any persca like-< 


fovad by vou to be a member, and while he 


» maybe considared by vou as 


otcurred in the absence and 
vocvledge of them or him, proviced 
ctatements were knewingly done 
tre centinvence of the cone 
furtherance of an object or 


purpese of the conspiracy. Otherwise, any 


i 
act Cona or any edmission or incriminatory | 
| 


staterent made outside of court by one person 


ray not be censidered as evidence against any 


person who was not present and heard the | 


statement rede. Therefore the acts or statenents 
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rich were rade 
ix its termineti 


pws F 


wicered as evidence only acainst 


as alleged in 


Sa that the 


Py | 


beyend a reasonabd freon tha evic 


a perticular éefendant willfully 
cember of the coaspiracy, either 
inception or afterwards, and that thereafter 


sora of the conspirators knowingly 


committed one or more of the overt acts, which 


I read to you, namely, one or more of the 
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ive succeeded in 
Or purpove 


oe 


so doing. 
ft 


Criving an sutonst 
It cust, however, be an act 
toward 


rent of the plan or scheme, and must be 


knowingly done in furtherance of some object 
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im 


12 


20 


21 


22 


Pas: 


conspiracy charged in 
indictrent. ‘here has been very properly 


many references to one requirement of Section 


1955 of the Federal Criminel Code, that there 
be at least five participants. I tell you, 


however, that this number nor any other nubs 

other than two has no pertinency as to whether 

or not there vas a conspiracy. The end result 
if 


the conspiracy must, however, have 


QO 
in| 
acy 
t) 
ww 
- 
QO 
th 
ct 


| 


persons can violate Section 371 of the Federal 


Criminal Code if the conspire that an illegal 


did exist would violate Section 1955 of the 
Feceral Criminal Code. There are four essen 


tial elemants which are required to be proved 


in order te establish the offense of conspiracy 


as charged in the indictment. I have allude 


to some of them gencrally, but specifically 
ani firstly, it must be shown that the con- 


spiracy Gescribed in the indictment was 


willfully formed and was existing at or about 


the time alleged. 
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Secondly, that the defendant, 


Pe 


whose guilt axe considering, willfully 
i 


becam2 a wsr. of the censpiracy. Third, 


that cne of 2 conspirators thereafter know4 


ingly ceosmitted saSt one of the overt 
cts charged in the indictment at or about 
the time and place alleged, and fourth, that 
such evert act was knewinely cone in further 
ance of sasa ebject or porpose of the conspix 
as charged, Now, if you sheuld find 


veascneable deubt from the evidence 


that tha existence of a 


furtherance 
er purpose of the conspiracy, 
proof of the conspiracy offense charged is 


complate, and it is complete as to every 


person found by you to have been willfully a 


rember of the conspiracy at the time the overt 


act was cornmitted, resardless of which of tha 


conspirators did the overt act. 
How, as stated before, the burden is 
always upon the presecution, the Government, 


to prove beyond a reasonable doubt every 
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essential elerent of 


= 5 = 498 ow 
B@ .2W Hever ims 5 


to December 20, 


about th: 


hereot within 


the indictment, which was Count 1, 
e 


next Geal with Count 2, which chazves sach 


of these five Gefandants with the actual 


substantive violation of Section 1655. Before 
I proceed to charce and explain the law with 
respect to the substantive offense charced 

in Count 2 of the indictrent, I have a word 


of caution, When I discussed the conspiracy 
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count, nich was Count 1, I instructed you if] 
if 


= 


you first Zound the cefencant to becons a 
insmber of a conspiracy, you then ard only then 


could ceasider acts and csclerations of each 


to have joined the conspiracy. ‘Tris 


not apply and should aot ke applied 


nfant'’s o-n condrct, 
T3au8 when you 


‘ostantive count, Count 


2, any ed=issioa 


mad2 or act done 


considered as evidence agains 


and did not hear the statemant 
the act done. 


Count 2 of the indictment reads: That 


continuously from September 1.,21975 through 
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December 20, 1975, in the Wes 
New York and el 
Donald A. Bicerlo, R 
Silverstein end Edward A. Cwczarcek, Cefencent} 
canduct, 
san @n illecal cambling 
an unlawful bockraking 
operation invelving sport 


v - 
os 


etivity to which the claimed cens 


Section 1955, ZI wiil cut of an excess 9 


again discuss that section with you, and gl 


| 
| 
1655 of Title 18, United States Code, provides 


in pertinent part: “Whoever conducts, finances, 


manages, supervises, directs or owns all or 
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part of an illegal garbling 

ba punished as the law provides. 

Gam>ling business is dafined in Sectio 

as being first ly ena that is in viclation o 


thea law of bhew York State 


Giract or own all or 


the western District of New York. Second, 


that such gam>ling business wes in viciation 
of tha laws cf th Ez have 
already told you that vu New York State 
law booksaking teans advancing a gambling 
activity by unlawfully accepting bets from th 


public as a business, rather than in a casu2 
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or personal way, tie cutcexns of 


events not under 


be 


hat a person viclates New Yerk State law w 


he knowingly advances or profits from suc 
unlawful cerbling activity. Wew, thirdly in 
the elerent 

in substantially 


pericd in excess 


% eo : mae 
Le were So ANY 
wet cee 


' 
18 GROSS 


whether in 
single cay ‘ of $2000. Tks fourth 
element, that 72 ox more perscas were involved 


in the gambling operation as persons who con- 


ducted, financed, managed, supervised, directed 
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or owned all or part of the 
lrencdy Cefined for you v 
maaan. fn Ith, as to any particular 4 


Eant, 3 po icated in this 


by the statute, that is, in 
financing it, in ranaging it, 


g it or in cxning the 


siness was Gone 


it is in 


conduct, finance, 
or cwn all or a 


— 


businsss in the 


operation which 


Article 225 of the Penal Law of the State of 


New York. In addition, you must find that a 
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east 
gambling activ 


hirty Cays or at 


y one Cay when the illegal gaxSlin 


cad a gross revenue of $2009 or 


absence of finci 


financial records, including ott 


, 


and transmitting pay and collect 


others. If you find that these 
rendered material assistance in 
of the 


to the indictment, then you may find they 


were involved in the conducting of such gamb ing 
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art of 


,ctivities are ean 


that 


fens "t+ ~ es A aeot oo 
lly two, you cenanct convict any 


find tha busi- 


ae wet 


Sowever. 


were two groups, then you must Gatarmin 


whether or not this really was one business, 


and in such determination you can take into 
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| 


i 


account all of the associaticns that you find 


between them to Cetermine whether or not they | 


hether or not they were inter- 
mittent, whether or not they were essential 
carrying on of tha business. If they 


curried ont whatever was dene through a spirit 


: | 
of fricniship and it was not necussary for the 
| 


carrying out cf the other business that those 


fnatever it was, would 


If you find, 


ere Was sore kind of | 
satween the two in 
their functicn in this ganbling 
thisa veu may com to 
find there was a single 
tas been arsurent and evicsnce con | 


the defendant DiCarlo was 


Such ‘a finding by 


vou would not necessarily foreclose your 
finding that he also was a participant in the 
other csambling operation. Ha could be an 
independent businessran and a participant, 


not by the same acts, but at the same tire, 
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Now, I had mentioned unlawfulness, and 


unlawful as reva to gairbling is defined in 


the Lew Y Law as gambling not spaci- | 


| 


. 


authorited by law. You will note that 


the elemants of the crims I | 
said that the defendants must have acted | 


} 
| 


tutentionally, and this does not 


huve been aware that 


it siacly means 


that it violated 
| 
} 


have known what they vere doing, 
ucting voluntarily, Caliberately 

cad not because of mistake, 

innaceent 
ants * intent, 
into 
nds, hovever, intent and xnuwwledge 
own conduct, from | 

statements and from 

all of the surrounding circumstances, 


! 
} 


an unlawful act is done intentionally 


2 voluntarily and willfully, and 


cific intent to do something the 


| 
| 
i 
| 


law forbids, that is, with bad purpose either 


to disobey or disregard the law, Inten# is 
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the purpose or aim or state of mind with which 
a person acts or fails to act. Ordinarily it 
is reascnable to infer that a person intends 


the natural a: wrobuble consequences of his 


iwwingly omitted to | 


| 
} 


absence of evidence in 
which leads you to a cifferant or 
centrary conclusion, you may drow the inference 
person invelved intended 
such natural aod procable conseqnuances 43 one 
standing in like circusstances and pousessing 


like knowledca would reasonably have expected 


har innoctnt roagon, as If 
Intant ray be proved by 
indirect or circumstantial evicence, As I have 
noted, it rarely can be established by any | 


Pd * | 
other nesns. Witnesses may see and hear and 


be able to give direct evidence of what a 
person does or fails to do, but thera can be, 
of course, no eyewitness account of the 


state of mind with which acts were done or 
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omitted, What a persoa does or fails to do 
my indicate to you either i: 
intent to act or to fail to act. low, unl 
otherwise instructed, in determining any 
involving intent, you may consider all of the 
facts and circumstances which are in evicence 
in the case which ray aid you in dotermining 
state of mind. 
the final count of the 

indictrant, which is Count 3. @ count of | 
the indictrant is directed only acainst one of 

‘sfencants who are named in the indictreant, 
Cefendant Jovaph 

ste Count 3s 
user 20, 1975, in the 
New York, Joseph A. Lo:itardo unlawfully eid 
cestroy certain property, narely, flash paper, 
its seizure before the | 

said preperty could be seized by Special Agents 
Peter J. Sofia and John E. Gill, Jr. of the 


Federal Bureau of Investigation who were then 


| 
and there duly authorized by law to search for 


and seize the said property, all of which was | 
in violation of Section 2232 of Title 18, | 


United States Code.“ That section saya in 
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pertinent part: "Whoever before, Curing or 


hh 


after scizcure of any property by any persona 


° 


authorized to mike searches and seizures, in 


oréer to prevent the seizure or securing of 


any geods, wares, or merchandise by any ee 
Cestroys the same, shall be guilty of an 
offense against the United States.” 

In oréer to find che Caifencant Joseph A. 
Borkardco guilty as charged in Count 3 of the 
indictment, you must be convinced beyond a 


rezecr2ble Covwbt or each of the following 


@lesents: First, that he did in fact cestroy 


the property by Special Agents Sofia and Gill, 


Third, that the Spscial Acents Sofia and Gill) 
were zuthorized to rake a search and seizure 


of certain property on Joseph A. Lombardo's 
person, in his automobile or at his resiceance 


You are not, however, to cconsider whether 


person and his automobile were valid. The 


legal validity of these documents is a questi 


H. T. Noel & E. F. hnisley 


OFFICIAL REPORTERS, U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


the search warrants for Gefendant Lombardo's 
n 


2044, 4-40 


cf law for me to decide, and it is not for 
your censideraticn. It is my instructien to 
you that the respective warrants were valid. 
Sofia and Gill were acting 


in conducting the search and in atterpting t0! 


make the seizure, and you must Gecida whether 


Lombardo knew or believed or reasonably should 
| 


have known and believed that Sofia and Gill 


and at the 


at a search and seizure was about to occur 
ané, as I already told you, you ordinarily 
cannot prove it directly. There is no way of 
fatheming or scrutinizing the operation of 


be human mind, but you are entitled to infer 


the Gefendant's intent from the surrcunding 


circurstances, and you can consider any 
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statement or act nade 
Gefendant Lonbardo, and all of the cther 


and circumst 2s in evidence which inéicatea 


the natural and prok 


knowingly done or knowingly omitted. 


UY must ranaznber that Ccunt 3 charges only 


ace not incluced as any cvert 
o= the conspiracy 


You mest not 


3 wnen you ara 


ctrent or when you are 


nen-guilt of any other 


Evhibit 119, zor 


example, the ox end the rerainder of 


the pieca of what Mr. Duncan said 


paper, is an example of such evidence. 
there are certain rules of law, some of which 
I have already mentioned, which are comnon to 


all criminal cases and which you rust apply 
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in reviewing the evidcnce which is 


A basic rules i 2 ases is that a 
Gefendant is asure ba innocent, and that 
presumption of inncocence remains with each 
@efencant throughout the trial and continues 
exist until such tive as each ona of you 
ceavinced boayond a reasonable doubt by | 


legal and cempstent evidence that the defencant 


P= 
cebt extends to every elazeat of a crime or 
imes charged against the defendant. Howeve 
guilt ct a doteneep 


tial element of tha 


j 
crim? has be 2 -ond a reascnable 


doubt, you are ix o the proof from 


the Government's witnesses, If you are 
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fatisficd from a review of all of the evicence 
Governn2ent's 
t2fendants’, of wi there was in this case 


cross 


exanination of the Governnent's witnesses that 
he evicance establishes guilt beyond a reason- 
vou imy convict a csfendant. CG 

' 

| 

* » 7 / 

: hand, if you have a reascnable doubt 
rescezct to guilt, you must 


datencant., You will, of cour 


srinine the cvuilt or ins: 


2 * 24. id | 
a@zat as to each count of the indict+ 
| 


from the state of the evidence. Now, of covrse, 
it is rarely possible to prove anything to an 
absclute certainty. Prooz beyond a reasonable 
Goubt therefore is established if the evidence 


ig such as you would be willing to rely upon 


and act upon in the most important of your 


own affairs. A defendant, however, is not to 
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crires charged, and you believe 
in a reasonable rnanner, and you 
a reasonable rman or woran in any ratter 


{ka importance would hesitate to convict 


because of such a coubt as you have, that is 
a reasonable doubt, to the benefit of which 
If you have such 


a doubt you must acquit. As I have stated, a 


your mind as to any essen= 
tial element of the i entitles the defendant 
to acguittal of the me and count err, 
Hewever, the rule that the Governrent nest prove 


every essential elemsnt of the crine beyond a| 


- i 
} 
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not mean that you must 
“ 
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of every Government 
beyond a reason 
or that every piece of evidence the Gov 
hes offered is true beyond a reasonable doubt, 
It only means that the credible evidence as 


weighed and found by you under ny mene S 


essential element of the crime and each defen; 


and as viewed as a whole, must establish igi 
i 
| 
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dants' guilt beyond a reasonable doubt. 


As the sole judges of the facts, you must 


determine which of the witnesses you will 
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you accept and what weight you attach to it. 
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At tires during the trial I sustained objec- 


tions to questions without permitting the 


witness to answer or where an answer was rede 
I may have instructed that it be stricken from 
the reccrd and that you disregard it and dis- 


miss it from your minds. You may not draw 


nor may you censicer testimony which has been 


stricken in renching your decisicn, 


@ you, and 

axcluced from your ccn= 

sideration are not legally ecrissible and must 
not be consicered. Unéer no circumstances 
should you be influenced by the number of 


« 


witnesses the Government has called or by the 


of Gocurents received in evidence or 


length of this trial. It is the quality 
testimony and other evidence which 
counts, not the quantity. 


Each Gefendant is entitled to have his 


guilt or innocence as to each of the offenses 


charged determined from his own conduct and 
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from the evidence which applies to him, as if 
The guilt or 
Gefencgant of any of the 


ence your ver= 


may find any cone or more of the defendants 


guilty or not guilty. Yevertheless, you 


rslate the evidence cnly as to that éeafendant 


“arate chargs by 


Cwezarzak mace 
relating to eny statexant or 


n rade or Cona by a 


outeaica of 
ke2an committed shovld always be consider 


caution and weighe2 with great care, and all 


such svicence in the case must convince you 


bayond a reasonable coubt that the statement 


or act was knowingly mace or done. 


A staterant or act is knowingly made or 
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and not because of mistake or accident or sora 
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other innocent reason. If the evidence in tha 


case Goes not convince you beyond a reasonable 


Goubt that a statasent was nade voluntarily o 


intentionally, you should disregard the statement 


ntirely. other hand, if the evidence 


| 
i il ‘ ‘ | 
in the case shows you Sayond a reasonable douh 


that a statement was in fact rade voluntarily 


and intantionally by a Gefendant, you may con< 


any evidence whatscever. Ysu 


any inference from tha failure of 


in this case to take the stand. 


hss the right to go to you, the jury, on the 


contention that the evicence of the prosecution 
is insufficient to warrant his conviction undar 
the rules of law which I have been outlining 


to you. 


You also are the sole judges of the cred- 
ibility, which is the believability of the 
witnesses, and the weight their testimony 
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testimony given, and the circumstances under 
| 


which exch vitness testified, and every zatter 
in evidence which tend: whether 
the witness vas worthy of belief. You bring 


his tesk your own experience in your re- 
y pe 


| 
enabled you to varyin« 


mind, and demeanor and 


Link 


she was on the stand. 


evidence. 

tertimony 

that there are other discrepancies in such 
testimony dozs not mean that you must reject 


You must Cstermine 


whether the inconsistency or discrepancies are a 


| 
result of falsification of whether, on the other 


hand, it is the result of innocent miscalcular 


tion or inaccurate observation, If you find 
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that any witness has lied with respect to any 
waterial portion cf his or her testimony, you 
way regard that portion which you find to te | 
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unbelieveable or lIalse or you nay, if you desire, 
disregard the witness’ entire testimony. In 
evaluating credibility you will, of course, 
Gete:rmine whether or not tha testimony of a 
ives. witness is inherently ircrokeble or 
tradictory with respect to any naterial 


by ether evidence in this case. Mow, also 


will not find that a witness bas lied if you 
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find that the witness so testified out of rere 
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© not 


sions but in exception to this rule exists as | 
to these witnesses who we call expert witnessas. 
ese are witnesses who by ecucation and expe 
becomwa expert in soma art, science, pro- | 
fession or calling, and they are entitled to 
ecate an opinion as to relevant and raterial 
matters in which they profess to be expert. 
They may also state their reasons for the 
epinion. Mr. Duncan and Mr. Holmes were such 


witnesses in this case in thei: respective 
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you should decide that the opinion of an 
exp2rt witness is not “ased upon sufficient 
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conclude that the reasons given in support of | 
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cutweighed by other evicenca, you my dice | 
opinion completely. 
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n@uct and who have testified 


igencea or eyewitness 


vernmant may not 


to proguce eyewitnesses to the concuct 
on which guilt depends, this coes not mean 
that it cennot p orevost sufficiant to 
support a vercict., You are permitted to draw| 


from one fact the existence of another if reason 


and experience support the inference, that is 


to say, you may Graw from facts which you fing 
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justified by rezscn and logic 
your own e:sppericnce in life. 
of a chain of circurstances pointing 
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the comniovwion of ean offea ! accused| 


{s called circumstzntial evidence You may 
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consider and find that both types of evidenca, 


Girect and circumstantial, beer on the question 
quilt of the defendant. As 


aw rakes no @fiestinction | 


sixcumsteantial evidence, but 
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sfore convicting a ds- 


sfied of his guilt bevond 


tioasad, 
@ conclusion, which reas 
from facts which heve 
Any inference which you draw from the 


mest reasonably flow from the eviderdce, 
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the evide ause a permissible inference 


in law must flow naturally from end be based 


follows that you may not base further inferen 
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merely on inferences previcusly drawn, an 


inference cannot he drawn from another inference. 


courses of your consideration of all 


s to a defendant you find 
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Gmits equally of two inferences, 


cence and one which 


ccept the inference 


reject the inference 


ucted as a watter of law that 
influenced by the fact that 


- — _ > oo 
Covernmont tha United States 


charge you that the 


ing the 


it 
in the case, and also its attorney, 


cnsidered as any cther 


It is your Cuty merely to determine th 


or innocence cof each defendant, and you 


concern yourselves in any way with 
punishment any defendant ray receive if 


convicted because that is my concern and mine 


| 
alone. 
As I said, I am sending a copy of the 
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ment must be 


tuelve of you agreeing on the result. 
any time curing your GCeliterations you may 
return into court and report your verdict of 


guilty or not guilty as to any defendant 
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lL or of Count 2, 


Kelsay, and that 


cath that each of yor 


at the time you were sworn in as merbers 


you svore that 


case and a true verdict give therein accordi 


to the evidence so halp you God. I suggest 


to you that if you follow that cath and you 


try the issued without combining your think 


H. T. Noel & E. F. Knisley 


OFFICIAL REPORTERS, U. S. DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


you will arrive at a 
Ze must be clear 
enea you get into 
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pare 


santrols of 


epinion to change your 
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hand, Go not surrender 


solely becatse vou are 
“As I have seid, your verdicts must be 


unenizous, they must represent 


conviction of each one of you, and I shall 


ask for your verdict as to each defendant an | 


each count. 


As you retire to your deliberations, as 
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the first crcer of business you should select | 
2 ene of your number to speak for you when you | 
3 return into court or when you otherwise have 
4 to communicate with re. All comnunication 
5 from your deliberation room will be by a note 
6 that you will hand to the Geputy marshal who 
7 will ke on duty outsice of your bécsteasataen 
8 room, and he or she will sea that it gets to 
9 ne. Do not ask the deputy uwarshal any ques- 
10 | tions concerning your duties. By means of a 


| 

' 

t i 

a note you can ask ma questions, you can request 


12 | a clarification of my instructions on the law! 

13 or a reading of my instructions or all or rart 
Wy 

14 of the testimeny of any witness. Use a nota 

15 also to acvise re when you have reached vour 

16 verdicts, or in approoriate circumstances, 


7 when you find yourselves so daaciocked that 

18 you fail unanimity is impessitle. Never tell 

19 me or anyone else how your voting stands at 

20 any time, except to say in open court that a 

21 verdict or verdicts have heen reached unanimously. 

22 Gentlemen, are there any exceptions or W] 
Xl 

23 requests and, if so, do you want to be heard 


outsice the presence of the jury? 


ME. ENDLER 3 


Yes, your Honor, 
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NO, JuUCadG, 


I haven't seen that, 


All right, thank you, Mr. Schaller. Ladies 


and gentlemen, we are going to adjourn for 


re actually going to adjourn into 


uescay because of 


voir dire, 


wearing here 
I Wili at that time, 
assuming Mrs, Brydalski is present, at that 
time move Mrs. Brydalski as the first alternate 
in vour position as Juror Number Seve Mr. 
Walsh handed me a note that somewhat surprises 
me, it may be my own inadvertence, but Mrs. 


Grobe, you indicated that you are planning a 
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14 


15 
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20 


21 


22 


23 


24 
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MRS. GROBE: 


THE COURT: 


vacation I think? 
NSS‘. 

All right. 1 wiil see, you: all iat one (o'clock, 
except for Mr. Mason, on Tuescay. I would lik 
to know whether or not it would conflict with 
anyone's personal plans if I ran until five 

or six on that day? We will start at one and 
quit -- I have been guitting at four -- if it 
runs afoul of any personal plans, I will quit 
at four, otherwise I would like to get the 

extra time in if 1 can. All right, we will 
start at one, and the present plans are that 

I will go to not later than six o'clock. Aga 
this is one of those longer recesses, and LE 
is more important that you remember my genera 
admonition. Keep your minds open on all of 
the issues, while you are crying to retain 
whatever recollection that is possible in 
tyre of case of the evidence that you ?ave 
been hearing, and do not talk about it among 
yourselves or, most importantly, do not taik 
to anyone else, and if anyone tries to talk 
with ae one of you, make sure I find out 
about it right away. I will see you on 


Tuesday at one o'clock. 


ry 
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there connected to any of the defendants 
should be allowed in to evidence. 
There was something that could be 1 on 


that Gay, and apparently they didn't trace it. 
The indication is there was a 
would think they would trace ownership 
thing like that. 
ENDLER: Do you want to have that 
NE MOYER: i think you cudnt 
I have one other item that aprears to be 
selection of this jury we 
ve, all of our pre-emptory 
me others that was given to 
uS bY the Court. fi 
Our Jurors is goin : nd reviace 
with an alternate. ‘ - of cours 


we only had one challenge for the two alter- 


nates -- it appears to me that the 


this juror was going to be gone within two 


weeks, and it was known to all at the time, a 
a matter of fact, I believe the juror, himsel 
indicated that to the Court prior to the star 
of jury selection, and I believe also that th 
time frame of this trial was elicited by the 


Court from Mr. Endler, at least as the Governnr 


case, and it was his indication that it would 
be at least a three week trial, and we are 

at the end of the second week and we are losir 
one of our jurors. it seems to me -- 

I don't concur with your recollection of Mr. 
Endler having said that, although I assume he 
may have been open ended on 

best, 

in any event, £ Gon't think 

promise ~-- 

I will go along, certainly it was envisioned, 
the possibility of going beyo : was 
certainly envisioned as a 

MES, Sif, And f stnink to 

on behalf of my client, I must ob; at this 
point, 

You ell have objected to it. You are relatin 
to the original Alternate Number 2, who if Mr. 
Mason is not here at one o'clock on Tuesday 


will thereby become Alternate Number 1. You 


all objected at the time he was seated, and 


there was a request for additional alternates, 


and I declined to allow that. You are on the 
record on it already. 


My objection doesn't necessarily go to the 


alternates, it goes to the factor Chat our 
original jury, which was selected and sworn, 
our jury was known, it appears, 

was sworn that this would not be the jury 
that would hear this case, that would actually 
@liberate this case. Tnat is what I object 
to, not necessarily the qualifications or the 
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jury it was known at 
was not geing to sit this case, 


my opjection. 


ALL right, Mr. 


the FBI. 

with the Internal R 

it would be grossly unfair if it came to pass 
that he would sit. 

well, as = sey, the 

of you in that regard. 


NE MOYERS Thank you, Judge. 


COURT : Nothing more? All right. 


(Thereupon the court was in recess at 4) 
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had a position of 


ibility in Lancaster concerning school 


bussing, and he was in the process of revamping 
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school district. Now, there are two things 


involved, and I, from my part, I put aside th 
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pact that was nade earlier at the conclusion | 
| 

of the selection of the jury, upon the supposed 
| 


* 4 : | 
bias or other lack of qualificaticns of Alternate 


#1, Mr. Fox, and nevertheless I do know that 
contentions were made by defense counsel against 
his sitting, I remember particularly Mr. Jay, 
and I mentioned that. We lost one juror and 
have taken our initial Number One and put her 
in place of Juror #7, Mr. Mascn, who we knew 
at the outset was going on vacation beginning 
on the 30th. So I would like to hear any 
suggestions that any of you have to put to 
m2, while I rake up my mind on the situation. 
Your Honor, I cartainly would not oppose 


excusing Alternate #1 if it came down, I 


| 
Gon't knew what course others would take, but 


I would rather go with eleven people on the 


jury than have him in. 


I didn't say I was enormously concerned with 


Alte tl. I'm sure the Court recalls tha 


I asked for extra challenges, I challenged 


for cause, and I can only at this time parrot 


I would be less than candid with the Court ; 
| 


Mr. NeMoyer's concern expressed when we 


excused Alternate #1 some time ago, that the 
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JAY: 


JAY s 


CCURT: 
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other alternate who indicated that he 


not te fair in sitting on a cas@ involving 


the IRS beacause of the nature of his personal 


his feelings about tax 
fraud cases, et catera. All of that just 
ignals to me that Alternate #1 is a disaster 
sitting. If he is into a time press cetting 
into som2 school that is going to further his | 
career with the United 


can't help but question his abi. 


ingartially judse and determine with 


I 
concerned about Numb: ine sould rather 
go with eleven, 


Mr. Jay? 


1 


Your Honor, we are entitled to go with twelve; 
| 
that was ny point initially. | 


All right, let's not go over 


anything from that point? 


No, sir. 

All risht. Mr. NeMoyer, you have alrsady 
expressed your view. Mr. Naples, while hr. 
Boreanaz is consulting? 


Your Honor, as we do, the only choice to go 


with twelve, is to use the alternate that is 
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ievfit, I would much 

COURT s Mr, Sercanaz? 

ECREANAZ: Judge, I can't add much, exciupt to say that 
after consultation with my client, I would 
oppose the excusal ther juror. 

Me. Endler? 


Your Bonor, going with a jury of 


welve, I am not) 


any representation as to 
ering, vour Honor, if 
there is anv alternative, Mr. Soreanaz has a/| 
ntial protlem. I wonder if we 
consicar somahow not soing Tuesday 
fuLtiis 
nore flexib 
trial demands we were raking maybe we 
oo with the original twelve. I Con't 
mnow what Mr, ¢ situation is. 
The only availability I would think would be 
to not Go anything on Tuesday morning and to 
get into the afternoon, which means w2 would 
have to be really summing up and charging on 
that day, which would certainly carry them 
into six thirty or seven o'clock by the time 


they had received the Court's instructions, 
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Thay could, of course, have what necessarily 
would be only preliminary deliberations ona 

that evening and come back on Weacdnescay morning 
and do what they can Curing tha day on 


Of course, pieced in with that 


I indicated <r Gid not want 


and that would be 


rebuttal the Governmen 
would gat it into the jury a lot faster| 
Do you have a position on that, 
Mr. EnGler? 
MR. ENDLER: Frankly, your Honor, my obvious objecticn 


woule ba splitting it up. My other cbjection| 


would ke, frankly, I am not prepared at the 


present time to clese, I am not prepared to 
I am woncering, your Honor, 
if at this time -- X know the Court has other| 


pressing derands next week of its cwn, which 


of necessity might curtail the jury selections 


to a point where they have not fulfilled them 
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Whether we have an alternative -- I 
I at least don't want to do it -- there 
en alternative in adjourning for a week 


maybe alleviating all problems that way, 


not holding anyone late, and having no problem 


as far as any possible curtailment of 
tions, and having 

deliberations the weak 

another alternative that 

used to presérve our 

Are you still on, as 


_~ 


situation, Mr. Soreanaz? 
Rocheste 

I have made arrancemen 

I can change th 


errangerents, 


COURT : 


I woulda, I have rade arrangernen 

Someone else appear for me. 

As an alternative to Alternate #1, I accept 
any suggestion, even of the presecutor, up 
to and including the last, but certainly the 


week, no problem with that, 


I have no objection to what Mr. Endler proposes, 
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Wine ia uw L. 


behalf of the Goverar-snt, 


svorn, resured and 


CRCSS EXAMINRATICN SY MR. PCYLE (Cont 'd.): 


* 


Q. I just want to rake sure I have given you everything back, 


capes you h 


a 


that you listens: is there anything else that you 


wee 


to arrive at soma of the opinions that you have given 


here over the last day or so? 


So that we get things in proper perspective, I think you 


have certainly teld us, sir, and wade it Clear that you 


played no part in this investigation, isn't that right? 


A. That is correct. 
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keep things out and cross exam: ining and 


into details, which are necees 


jarntent's case I have been 


| 
| 
| 
| 
| 


has some evidence at this point, 


evieance, I ink 
j 
{ 
' 
| 
| 


bound by what is said, of course, 
this rci 


that there will he a 


should not be 
you never know. Now, I have not 
to find out what the individz: 
availability end situations are, exce 


« 


Sorneys know is, of urse, I have 


ware of certain problems that Mr. 
Gardner has, Juror #1, on the morning of 
and have become avare of 

#1, Mr. Fox, 


has on that day and the following Gay, but 


these do not, he tells me, become insurmountable 


until he reaches the fourth day of next week, 
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10 


1 


12 


13 


14 


15 


17 


18 


20 


al 


22 


24 


25 


a mm 


aA 


namcly, the Sth, There is a possibility perhaps 
of having a week's adjournment in this case, 


but I decided that that is not a healthy | 


su 
a 


Situation in a case of this cosplexity and 


get all of this pulled together in your mind 


so that you, pursuant to my instructions, can 


a week plus two weekends, it would have to off 
until the l4th, and that would be impossible, 
in my sind. So I have decided that while wea 
must close off now, that we will do so only 
until nine o'clock on Tuesday morning, the 
7th. Cora in at that tima. Mr. Gardner, if 
your sitcation changas, fine, © will be Ge- 
lighted to see vou here. If you find that 


you are in exactly the same situation that you 


have elaberated to me, and it is unchanged, 
then I will recognize that you cannot be here 
Mr. Fox, in spite of it vou teld me, vou 
will be here that morning, and if Mr. Gardner 
is not here, I am coing to have to put you 
in his place in the box, I will expect each 


of the other jurors here at that time, at nina, 
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at we would complete the 


ierninrg, and then in the 


on the case. That is my own thinking, but, 


ed by you in one 
evening's sitting starting that late, so that 
at son? appropriate time, again subject to 
what you tell me, we would diskand for the 
evening and come back on the next morning, and 
Wednescay, this would be the 8th, when you 


would continue your deliberations and hopefully 
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H. T. Noel & E. F. Knisley 
' 


oocunied 


have received 
i141, and this 


Sts totality. zcel ane I 


have received a portion of what oricinally 


had@ been verked as 142. The Government or 


had offered that, there were three plastic 
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The Burfalo office, 


Zn that same period, sir, did you have occasicn to be 


involved in the investigation of an illecal gambling 


familiar with ti 


Aad at leest c the purpose of this 


tne case acent 


conduc 


Ca October 15th can you tell what you had occasion to 


puysically surveil, what you 
fe ad 


I ebserved Eéward 


Kelsey in the parking lot of the Como 


Grove their respective vehicles, Edward Owczarzak in an 


Oldsmobile convertible, license plate 432-EUD, drove this 
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meerved sorething 


stwean tha two vei Enortliv arter oe 


north on 


ontinced the surveillence of 


wng trevelled by way of the Kew York State Tt 


that day someowhe: 


could you point 
rontleman that 


W22GSS ag 


in Cha courtroom today, sir? 


ae 


And if he is, could you point him out? 


The gentleman that just stood up. 
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FO-302 (REV. 11-27-70) 


FEDERAL BUREAU OF INVESTIGATION 


1 Dete of wpe SOP LISTS 


Physical Surveillance of EDWARD A. WCZARLAK 
76 Williamstowne Court liorth —— 
Cheektowaga, Hew York 

October 15, 1975 


Surveillance instituted in the vicinity of 
captioned address. A black conver 

over gold Oldsmobile Cutlass bearing iew 

State License (NYSL) 432 EUD is observed parked 
in the vicinity of captioned address. 


Above vehicle 

parking lot, 

Tnis venicle st 

Kelley Department 

to roll ccwn cne 

a blue Chevrolet 

is observed to dr: 
KELOCY 
his vehi 


docile Al om 
t* a P- 
b1M 
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nareMisawd wr 


oq 
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O N-w 


~ fir 
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ect iD 
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ae 
woot 


tt] ite ck 
3 Onn 
{+> 


t 


6Q 


onder Oo 


cl 
tei 
ba 


a 
nS 


erm atte 


NouSe?, in the above blue Chevel 
Como tail, proceeding nerca on 
subject then exits the mali aree, 
on Union Road. 


The subject 

Millersport 

Millersport 

the priced deene orf 

1525 Miller 

subject prbeeas in "his venic 


$ 


JI rti--O 


"a 
« 


oat 


ty 


terviewed on 20/15/75 3 : iew York 


SAs JOHN C. POL : 3 4 
oo DOSEN SOIL cee a 


Manis document contains reither recommendations nor conclusions of the FBI. It is the property of the FBI and is loaned to your agency; 


and its contents are not to be . stributed outside your agency. 
fr 


BEST. COPY AVAILABLE 


BU 182-791 


8:07) PA eastern end of the comol 
(Cont.) Millersport Highway and 


After proceeding north on 3: 
subject turns east onto a 
Audobon Amherst Recreation 
Highway, Amherst, Jew York. 
er Ccriveway, 


around a circule 
onto ifillersport 


Subject 

complex end rks nis vehicle ben 

apartment building to_the north o 
ne 


Surveillance discontinued. Wo further activity noted. 
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That on the 13th day of April, 1977, deponent served the within 
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STATE OF NEW YORK. COUNTY OF CERTIFICATION BY 
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The undersigned attorney certifies that the within 
has been compared by the undersigned with the original and found to be a true and complete copy. 


Dated: 

STATE OF NEW YORK, COUNTY OF ATTORNEY'S AFFIRMATION 
The undersigned. an attorney admitted to practice in the courts of New York State. shows: that deponent is 

the attorney(s) of record for 
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That on the day of 19 deponent served the within 

upon attorney(s) for 
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